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ARGUMENT
All of the points of fact raised by Smith were thoroughly and vigorously asserted
during the oral argument of this case on November 19, 1993.
A review of the trial record reveals that the clear weight of the evidence was
sufficient to justify the Trial Court's finding that Smith breached Paragraph 3 of the BuyerBroker Agreement.
The Lower Court focused on Smith's conduct because Paragraph 3 of the BuyerBroker Agreement obligated him to "use professional knowledge and skills to negotiate
for the purchase, exchange, lease or option to purchase the property" (R. 151).
The Lower Court found that:
"... knowing of Defendant's strong desire to purchase the property in
question, knowing of the Seller's strong aversion to paying a commission
and dealing with a realtor, and preparing the kind of offer they submitted,
did not fully comply with their obligations under paragraph 3 of the BuyerBroker Agreement. Also, it should be pointed out that Plaintiffs did not
locate the property in question as required by that paragraph."
(R.146, see also Addendum).
The Trial Court also found that:
"Why Mr. Smith would prepare an offer wherein the seller would pay part
of a commission when he had just been told by the seller that the seller
would not work with a broker and would pay no commission is unknown.
It appears to the court that, knowing of Ms. Kunz' strong desire to acquire
the home, this was the very worst approach he could have made. Mr.
Smith denies trying to disrupt the sale, or to keep Ms. Kunz from entering
into it. He testified that he was only trying to dissuade her from paying too
much, although in his deposition he does admit a desire to dissuade Ms.
Kunz from buying the house. In court, Mr. Smith testified that he did not
believe the commission clause in the offer would kill the sale, and he said
Ms. Kunz expressed no such concern either. Of course, at the time the
offer was prepared, only Mr. Smith knew of the seller's strong feelings
about this. Ms. Kunz did not find out until later."
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(R. 145, see also Addendum.)
The clear weight of the evidence contained in the trial record justified the lower
court's finding that Smith breached the Buyer-Broker Agreement by failing to use
professional knowledge and skills in his negotiations with the seller to purchase the
property on LaRae's behalf.
Smith had a conversation with the seller before the offer was made, in which the
subject of a commission came up.

On direct examination by Smith's attorney, the

exchange went as follows:
Q
All right. Anything else happen? Did you have a conversation with
Dr. Pease concerning commission?
A.
Yes. When we came in and he knew that I was a real estate agent,
I told him I was representing LaRae Kunz, that she was my client and I was
helping her and had been showing her homes. He said, 'Well, I'm not
paying a commission.' I told him that I understood, that, you know, the
home wasn't listed, that he wasn't paying a commission. He told me that
it was going to be listed and that LaRae was an exclusion on it. LaRae had
already told me that she had been excluded, so I knew that.
Q
When he told you he wasn't going to pay a commission, what was
your understanding of that?
A
It wasn't listed, that he didn't have an agreement to pay a
commission, that I was on my own.
Q.
All right. Is that all he said concerning the commission?
A.
Yeah.
(R. 189, 190)
Although the seller had told him in no uncertain terms that he would not pay a
commission, Smith chose to ignore that fatal land mine in the negotiations. He could
have shown some sensitivity to the seller on the commission issue when he drafted the
offer and, as he stated in his testimony, he could have adjusted the net price to LaRae
by taking other factors into consideration. Smith testified in that regard as follows:
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Q.
Were you more concerned about his price concerns or his statement
on commissions?
A.
It was price I was concerned with, the overall bottom line to LaRae.
There are so many factors that go into an offer. You can't look at just one,
you have to look at the bottom line. Sometimes people do look at just one
item such as price. Very often they'll get a mind set that they will not take
below a certain amount and so to compensate for that--but they don't mind
paying a lot of other fees. And so you compensate to get the best deal for
the buyer.
Now, for example, some buyers won't go below a certain price but
they'll pay two percent in closing costs, they'll pay another four percent in
discount point-loan discount points to the bank, and that doesn't bother
them at all. Perhaps their ego becomes involved in the price or something
like that.
Q.
So the net amount could be fluctuated by these various conditions,
including a commission?
A.
That's correct. And the buyer wouldn't have any reason to be partial.
The only thing that would matter to the buyers should be just the bottom
line, how much it costs her, how much money out of her pocket to get the
home.

(R. 199,200)
The seller's adamant feelings that he would not pay a commission for the sale of
his home were communicated to Smith unequivocally on more than an one occasion.
The seller testified as follows:
The seller's deposition was read into the record. Mr. Nielson posed the questions
and Ms. Wright read the seller's response into the record.

MR. NIELSON:
Do you remember the approximate date when you first
met Mr. Smith?
MS. WRIGHT:
At the same time I met LaRae Kunz.
MR. NIELSON:
So Mr. Smith was with LaRae when she came to your
home the first time?
MS. WRIGHT:
Correct.
MR. NIELSON:
Did you have any conversations with Mr. Smith on that
occasion?
MS. WRIGHT:
Yes, I did.
MR. NIELSON:
And what was said in that conversation?
-4-

MS. WRIGHT:
I very plainly put it to him. I think LaRae was looking
around at the house and I very plainly put it to him that if she bought this
house, there was going to be no commission for him and he said he
understood the first time I talked to him in the house.
MR. NIELSON:
Do you recall when you next met with Mr. Smith?
MS. WRIGHT:
He came up the next day with LaRae and her friend.
MR. NIELSON:
Did you have a conversation with Mr. Smith on that
occasion?
MS. WRIGHT:
I did. I told him again that there would not be a
commission paid by either the buyer or seller on this house if LaRae bought
this house.
MR. NIELSON:
Did he give a response to that statement?
MS. WRIGHT:
No, he didn't.
(R. 328, 328)
Having been told in no uncertain terms that the seller would not pay a commission,
Smith nevertheless drafted an offer in which the seller would have been obligated to pay
a three percent commission. When the offer was presented, the seller was completely
antagonized. He told Smith heatedly that he should leave the premises and that he
would no longer deal with him. As a result of Smith's insensitivity, it appeared that
LaRae's intense desire to acquire the home would not be fulfilled. The record reveals
the following testimony in that regard:
Okay, Dr. Pease, after a little exchange there with Counsel I'll go back to
my original question again. When he presented the offer to you, you had
a conversation with him and would you please tell me what specifically you
told him and what he told you, if anything.
MS. WRIGHT:
He turned around and left the premises after I told him
he could leave.
MR. NIELSON:
Was the discussion heated?
MS. WRIGHT:
I would say it was rather heated.
MR. NIELSON:
And what was your concern about the offer?
MS. WRIGHT:
After I had already told him that I wouldn't need to pay
a commission to him or anybody else if LaRae Kunz bought this house, he
had inserted a commission for himself that I was to pay him for the sale of
this house to LaRae Kunz, when I read the contract. After twice telling him
I wasn't go to do this, he put that in the contract and I don't like that kind
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of behavior. I find it repugnant that somebody would do something like that
after -MR. NIELSON:
Mr. Branch: I'm going to object as nonresponsive.
That's not the question.
MS. WRIGHT:
--after he's been told that that's not the way.
MR. NIELSON:
Mr. Branch: The question is: What did you tell Mr.
Smith? I think you've already answered that. Did Mr. Smith respond to you
at all, did he say anything in that conversation
MS. WRIGHT:
I think he just left.
MR. NIELSON:
Did you advise Mr. Smith at that time whether or not
you intended to continue to have a relationship with him?
MS. WRIGHT:
I just told him that he wasn't welcome back on my
property or to have anything to do with the sale of my house.
(R. 331-334)
Smith was not candid or straightforward with LaRae in communicating the depth
of the seller's strong feeling that he was adverse to paying a commission. The best that
can be said about LaRae's knowledge before the offer of the seller's "concern" about the
commission issue is that Smith had "mentioned" it to her.
Q.
But your testimony is up to this point you have-do you have any knowledge
at all the Dr. Pease was concerned about a commission?
A.
Hugh had mentioned it to me after the second-on March 2nd after
we had left the home.
Q.
Before you made your offer?
A.
Before I made the offer.
(R. 270)
When Smith advised LaRae that the seller had rejected the offer, that he was very
upset and that he no longer wished Smith to be involved, she was surprised, disappointed
and confused about what had gone wrong. Smith continued to be less than candid about
why the seller was so upset. LaRae testified:
Q.
And you're aware that Mr. Smith took that offer out to Dr. Pease and
that Mr. Smith contacted you shortly after, possibly the next day, and
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informed you that Dr. Pease was not happy with that offer?
A.
It was that evening. He told me Dr. Pease was upset.
Q.
Were you surprised that Dr. Pease was upset with the offer?
A.
I was surprised. Hugh felt that it was because he was a little bit
anxious about selling his home. At this time we didn't know if he would
accept it, he just would get back to us.
(R. 273,274.)
LaRae further testified as follows:
Q.
Did you have any further discussions with Mr. Smith after he had
delivered the document to Dr. Pease?
A.
I did. He phoned me at my sister's and told me that Dr. Pease had
been upset by the language in the agreement, or in the offer. And he
hadn't accepted or rejected it, he would get back to us.
Q.
When did he call you?
A.
It was probably around 8:00 or 9:00 that night, I don't remember.
Q.
Of the same day he delivered the document?
A.
Yes, that's correct.
Q.
And that was before the time within which Dr. Pease would have to
accept it that he called you?
A.
That's correct.
Q.
When did he next speak to you?
A.
The next time I heard from Hugh was--l had flown to New York on
the 3rd, there was a message on my answering machine on the 4th and I
returned his call the morning of the 5th.
Q.
And what was said in that conversation?
A.
He said he had been in touch with Dr. Pease, that Dr. Pease was
very upset, that he didn't want Hugh to have anything to do with the
arrangements. And I was confused at this time, I didn't understand why Dr.
Pease wouldn't accept the agreement or what was upsetting him. And
Hugh suggested that I call Dr. Pease to calm him down because Dr. Pease
had indicated he would like to speak to me directly.
Q.
And did you call Dr. Pease?
A.
I did call Dr. Pease.
Q.
When did you call him?
A.
As soon as I hung up the phone from Hugh.
Q.
Were you able to reach him?
A.
I was. And he was upset.
Q.
What did you say and what did he say in that phone conversation?
MR. BRANCH:
I'm going to object to what Dr. Pease said in that phone
conversation, it's hearsay.
THE COURT:
Yes, it would be.
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MR. NIELSON:
Your Honor, again, on direct examination the hearsay
and testimony of Dr. Pease has come in before.
MR. BRANCH:
That doesn't mean it can come in now because it's
hearsay and there's an objection made.
MR. NIELSON:
I think if it's raised on direct examination, anything that
Dr. Pease said is open for inquiry.
THE COURT:
I'll allow it on that basis. It was inquired into on direct.
THE WITNESS:
I'm sorry, Joe.
Q.
(By Mr. Nielson) You had a conversation with Dr. Pease after you
had heard from Hugh Smith. What did you say and what did he say in the
conversation?
A.
I told him I understood that he was upset and wanted to know why.
And he told me that Hugh had filled out the offer incorrectly, that he had
listed himself as both the listing agent and the selling agent and that Dr.
Pease had spoke specifically to Hugh telling him that I was an exclusion
from the-an exclusive from his listing and that there would be no
commissions paid to Hugh by the seller. And Hugh had also indicated in
the offer that the seller would pay three percent.
Q.
And what?
A.
That the seller would pay three percent commission.
Q.
Was that all that was said in that conversation?
A.
He then asked me if Hugh was representing me and I told him yes.
We spoke about what I understood to be my agreement with Hugh, that
Hugh wouldMR. BRANCH:
I'm going to object, Your Honor. Again, if this
contravenes Exhibit 2, which is their agreement, it's violative of the parol
evidence rule again.
MR. NIELSON:
She's just testifying about her understanding of the
conversation.
THE COURT:
She can testify to that.
THE WITNESS:
And I explained to Dr. Pease that I understood that I
would pay a two percent commission to Hugh, if the offer was accepted.
Q.
(By Mr. Nielson) Anything else in that at conversation?
A.
No, that w a s Q.
Did you have any contact with Hugh Smith after your conversation
with Dr. Pease?
A.
I called him back. I waited for a while, I was very confused at this
time because I didn't understand why Hugh would fill out the form as the
listing agent and the selling agent if Dr. Pease had told him information that
was contrary to that. Hugh knew how much I wanted the house and I didn't
understand why he would fill it out incorrectly or upset the buyer-or the
seller.
So I called Hugh and explained to him that I was very confused, that
I was upset, that I wanted the house, that I felt that the offer was now
-8-

jeopardized because the seller had told him he would not consider
continuing the-my pursuance of the house. And I explained to Hugh that
I wanted the house and he knew that and that I would have to talk to him
when I got back, but I felt that at his services wouldn't be needed.
Q.
When is the next time you talked to Hugh Smith after that
conversation?
A.
After I had returned from New York to Salt Lake. I'm not sure, a
couple of days later, perhaps.
Q.
Did you take any actions to pursue negotiations with Dr. Pease?
A.
I did. I told Dr. Pease that I was very interested in the house and
that my first priority was that I did not want to lose the sale and that I would
like to continue to negotiate with him by myself as far as a purchase price
and an agreement.
(R. 300-304.)

Smith has argued that the Lower Court erred in finding that LaRae didn't know
about the seller's "concern" about a commission until after the offer was made. The
Lower Court found only that "of course, at the time the offer was prepared, only Mr. Smith
knew of the seller's strong feelings about this." (Emphasis added.) (R. 145)
The record reveals a mere mention by Smith of a "concern" by the seller about a
commission and reveals further that Smith elected not to advise LaRae of the depth of
the seller's unequivocal assertion that he would not pay a commission under any
circumstances.
The trial record bears this analysis out in that LaRae had no idea why the seller
was so antagonized when Smith presented the offer. She didn't find out why the seller
was so upset until she spoke with him and Smith after the offer was presented and only
then learned that the commission issue had unraveled the transaction. LaRae was forced
to salvage the deal on her own.
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CONCLUSION
The Trial Court's Findings of Fact are not erroneous and should not be set aside.
The findings are consistent with the clear weight of the evidence, and it is apparent from
the record that no mistakes were made by the Lower Court.
After having previously heard and considered the Points of Fact raised by Smith
at the time of oral argument in this case, this Court should deny this Petition for
Rehearing.
DATED this 3rd day of January, 1994.
ARNOVITZ, SMITH & NIELSON

FRANCIS J. NIELSON
Attorney for Defendant and Appellee

CERTIFICATE OF MAILING

I, Francis J. Nielson, certify that on January 3,1994,1 served eight true and correct
copies of the foregoing Response to Petition for Rehearing to the Court of Appeals with
one signed, original copy, and four true and correct copies of the foregoing to Tom D.
Branch, Attorney for the Appellants in this matter, by mailing them to him by first class
mail with sufficient postage, prepaid, to 5300 South 360 West, Suite 360, Salt Lake City,
Utah 84123.

FRANCIS J. NIELSON
Attorney for Defendant and Appellee
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ADDENDUM

THIRD CIRCUIT COURT, STATE OF UTAH
SALT LAKE COUNTY, SALT LAKE DEPARTMENT

SMITH MARKETING GROUP, INC.
and HUGH B. SMITH,
Plaintiffs,

MEMORANDUM DECISION
Case No. 9 1 3 0 1 1 7 7 0 C V

vs.
LA RAE KUNZ,
Defendant.

In this case, Plaintiffs are suing for a real estate broker's fee pursuant to a
Buyer-Broker Agreement (Plaintiff Ex. #2).

Defendant claims failure of Plaintiff to

perform "broker's obligations" as stated in paragraph 3 of the agreement as a
defense.
The property over which this lawsuit arises was not listed for sale at the time
in question. Defendant learned of its availability through a mutual friend of hers and
the seller's. She requested that Plaintiff Hugh Smith, who was assisting her in looking
for homes that were listed, accompany her to look at the property in question.
Plaintiff and Defendant went to visit the property on February 28, 1 9 9 1 . When
the owner discovered that Mr. Smith was a realtor, he appeared cool towards him and
told him that he would not pay a realtor fee and did not want a realtor involved in the
sale. Ms. Kunz liked the home and was not aware that the seller would not deal with

a realtor until several days later when she talked with the seller over the telephone.
Mr. Smith had several concerns with the property, especially the asking price of
$ 1 7 5 , 0 0 0 which he considered to be too high. Ms. Kunz indicated to him that the
home was just what she wanted and that she was willing to pay a little above the
appraisal which was between $ 1 5 0 - 1 5 5 , 0 0 0 .
Accordingly, Mr. Smith prepared an "Earnest Money Sales Agreement" (Plaintiff
Ex. #3) in which Ms. Kunz extended an offer to purchase the property for $157,000
w i t h the seller to pay 3 % of the sales commission and her to assume the rest (2%).
When this offer was presented to the seller, he became completely antagonized. At
this point, he contacted Ms. Kunz and let her know that the only way she would get
the home was if Mr. Smith were out of the picture.
Why Mr. Smith would prepare an offer wherein the seller would pay part of the
commission when he had just been told by the seller that the seller would not work
with a broker and would pay no commission is u n k n o w n . It appears to the court that,
knowing of Ms. Kunz's strong desire to acquire the home, this was the very worst
approach he could have made. Mr. Smith denies trying to disrupt the sale, or to keep
Ms. Kunz from entering into it. He testified that he was only trying to dissuade her
from paying too much, although in his deposition he does admit a desire to dissuade
Ms. Kunz from buying the house. In c o u r t , Mr. Smith testified that he did not believe
the commission clause in the offer would kill the sale, and he said Ms. Kunz expressed
no such concern either. Of course, at the time the offer was prepared, only Mr. Smith
knew of the seller's strong feelings about this. Ms. Kunz did not find out until later.

The court finds that Plaintiffs, knowing of Defendant's strong desire to
purchase the property in question, knowing of the seller's strong aversion to paying
a commission and dealing with a realtor, and preparing the kind of offer they
submitted, did not fully comply with their obligations under paragraph 3 of the BuyerBroker Agreement. Also, it should be pointed out that Plaintiffs did not locate the
property in question as required by that paragraph.
The court also finds, however, that Plaintiffs did perform services for Defendant
that benefited her and in all likelihood enabled her to obtain the property for a better
price than the amount initially asked for. (She acquired the property for $160,000).
Therefore, under the doctrine of partial performance or equitable relief, Plaintiffs may
recover from Defendant a fair and reasonable fee for the services rendered. (See 17A
A m . Jur. 2d 646).
If the property in question had been listed under the multiple listing service, the
probable fee Plaintiffs would have received from a successful sale of the property
would be half of the agreed commission of 5%. This would be 214% of $160,000,
or $4000. This is the measure of damages which the court finds the Plaintiffs are
entitled to. Judgment is therefore granted for the Plaintiffs against the Defendant in
the amount of $4000.

No attorney's fees or costs are awarded. The attorney for

Plaintiff will please prepare the judgment pursuant to the court's decision.

CERTIFICATE OF MAILING

I hereby certify that a true and correct copy of the foregoing Memorandum
Decision was mailed, postage prepaid, to Tom D. Branch, Attorney at Law, 5300
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at Law, 310 South Main Street #1305, Salt Lake City, UT 84101 this ^ff)
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